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CIVIL MISCELLANEOUS 

Before TeK Chand, J.

TER CHAND,—Petitioner 

versus

STATE OF HARYANA and others,—Respondents 

Civil Writ No. 599 of 1967 

October 26, 1967.

Northern India Canal and Drainage Act (V III of 1873)—Ss. 20 and 30-A— 
Applicability of—Superintending Canal Officer— Whether can review his earlier 
order.

Held, that section 20 of the Northern India Canal and Drainage Act, 1873 
contemplates an application from a person who has not been receiving water from 
a canal and does not apply to the case of a person who wants “reallotment of 
areas served by one water-course to anqther” as provided in section 30-A. Section 
20 requires, that the applicant shall not be entitled to use the water-course until 
he has paid the expense of any alteration of any such water-course necessary in 
order to his being supplied water through it and also his share of the first cost 
of such course This is because the existing water-course has already been main- 
tained at the expense of other right-holders and the new applicant under section 
20 has to contribute his share of the first cost. In the case of a right-holder 
making application under section 30-A, no such contribution is required as he has 
already made his contribution to one water-course. The Divisional Canal officer, 
under that section, on his own motion or on the application of a share-holder may 
prepare a draft scheme to provide for all or any of the matters specified therein. 
Under section 30-B (2), the Divisional Canal Officer is required to approve the 
scheme either as it originally was or in a modified form. Under sub-section (3) 
the Superintending Canal Officer has the power within 30 days from the date of 
publication of the particulars of the scheme to revise the scheme approved by the 
Divisional Canal Officer.

Held, that a Superintendening Canal Officer has no power of review. Once 
the decision made on the basis of sections 30-A and 30-B has been confirmed by 
the Superintending Canal Officer and the scheme as approved by the Divisional 
Canal Officer has been accepted, it cannot subsequently be disturbed either by the 
Superintending Canal Officer himself or by any other authority.
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Writ petition under Articles 226 and 227 of the Constitution of India, praying 
that a writ of certiorari, mandamus ,or any other appropriate writ, order or direction 
be issued quashing the impugned order of the Superintending Engineer, dated 
18th March, 1967.  

R. L. SharmA, Advocate, for the Petitioner.

A nand Sarup, Advocate-G eneral (H) w ith  J. C. V erma and B. S. G upta , 
Advocates, for the Respondents.

ORDER

Tek Chand, J .—The petitioner, Tek Chand, son of H ardial of 
village Kaluwas, tehsil Bhiwani, d istrict Hissar, has sought issuance 
of an appropriate w rit, order or direction quashing the order No. 
4262/29/3-G (Rohtak), dated 18th March, 1967, of the Superintend
ing Canal Officer, W estern Yam una Canal, W est Circle, Rohtak (An- 
nexure A).

The respondents in this case are the S tate of H aryana, the Sup
erintending Canal Officer and Gulzari, a right-holder of neighbour
ing village Nathuwas. The petitioner form erly used to receive w ater 
for irrigation of his land from an outlet No. 174580/R. D uring 
the course of proceedings for consolidation of holdings, the peti
tioner and other right-holders approached the Canal D epartm ent 
requesting th a t their lands are not getting proper supply of w ater 
in adequate quantity  from  that outlet and, therefore, th e ir areas 
should be transferred  to  outlet No. 180188/R. Both these outlets are 
in Bhiwani D isiributory and at a short distance from  each other. 
The petitioner and other right-holders who w anted w ater from  out
let No. 180188/R w ere owners of an area m easuring 50 standard  acres. 
The Sub-Divisional Canal Officer fram ed a scheme for purposes of 
the transfer sought; and according to him  it was m ade under section 
30-A of the N orthern  India Canal and D rainage Act (No. V III of 
1873) b u t according to the  contesting respondents, this m atte r was 
dealt w ith  under section 20. The scheme was duly published and 
ultim ately approved in  August, 1963, I t  was m entioned th a t in  view 
of the am endm ent of the  Act on 11th April, 1963, by  P un jab  Act 
No. XX I of 1963, power to prepare the  scheme was given to the Sub- 
Divisional Canal Officer in  place of Divisional Canal Officer. Refer
ence was m ade to sections 30-A to 30-F. U nder section 30-B, the
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Sub-Divisional Canal Officer subm itted the scheme to the  Divisional 
Canal Officer for confirmation which was done on 23rd of December, 
1963. This scheme was fu rth e r subm itted by the Divisional Canal 
Officer to the Superintending Canal Officer, respondent No. 2, who 
also confirmed it on 31st of January , 1964.

Gulzari, respondent No. 3, being dissatisfied w ith the scheme as 
to transfer of. 50 standard  acres from  outle t No. 174580/R to 180188/R, 
filed objections, before the Divisional Canal Officer which w ere 
rejected. He then made a representation in  the  form  of an appeal 
to respondent No. 2 on 17th of January , 1964. The appeal was allow 
ed on 18th of March, 1967 and the  transfer of area, m easuring 50 
standard  acres to outlet R.D. 180188/R was not approved. It m ay be 
m entioned that it took m ore than  three years fo r respondent No. 2 
to dispose of the appeal. The petitioner feels aggrieved from  this 
order which he impugns. There is also another offshoot which m ay 
be noticed. The petitioner had m ade an application to the Sub- 
Divisional Canal Officer fo r the supply of w ater from  outlet No. 
180188/R through the  fields of respondent No. 3 and th is was approv
ed  on .9th of Septem ber, 1965, by him. The respondent No. 3 felt dis
satisfied and filed an appeal to the Divisional Canal Officer which the 
la tte r  decided on 22nd of March, 1966, m odifying the  order of the  
Sub-Divisional Canal Officer and dem arcating a different link  w ater
course for carrying w ater. The channel carrying w ater to  the peti
tioner’s field would not pass through the  land of respondent No. 3. 
The copy of the order of Divisional Canal Officer is A nnexure B. 
Respondent No. 3 did not feel satisfied w ith  the  modification and filed 
a fu rther appeal before respondent No. 2 on 12th of April, 1956, on 
the  plea th a t previous appeal dated 17th January , 1964, against th e  
transfer of an area had not been decided and the Divisional Canal 
Officer’s decision to g ran t a link w ater-course to the  petitioner was 
illegal. Respondent No. 2 asked the  Divisional Canal Officer to 
decide the m atter bu t the  la tte r  w rote back to say th a t it  would be 
be tte r if the appeal of respondent No. 3 of 17th of January , 1964, 
along w ith the  o ther appeal pending before respondent No. 2 be dis
posed of by him together. Copy of this comm unication to respondent 
No. 2 from  the  Divisional Canal Officer is A nnexure C. I t has already 
18th of March, 1967, declining to set aside th e  tran sfer of an area or 
50 standard acres from  the form er outlet No. 174580/R to 180188/R. 
The petito iner feels aggrieved from  this decision and  m aintain  tha t 
been m entioned tha t respondent No. 2 allowed G ulzari’s appeal on 
it is liable to be quashed for several reasons.
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The principal reason advanced is th a t the impugned order was 
m ade not under section 20 bu t under sections 30-A and 30-B of the 
Act. These th ree sections are produced below :—

“20. Supply of w ater through intervening w atercourse.— 
W henever application is m ade to  a  Divisional Canal 
Officer for a supply of w ater from  a canal, and it appears 
to him  expedient th a t such supply should be given, and 
th a t it should be conveyed through some existing w ater
course, he shall give notice to the  persons responsible 
for the m aintenance of such w atercourse to show cause, 
on a day not less than  fourteen days from  the date of 
such notice w hy the said supply should not be so con
veyed; and after m aking enquiry  on such day, the 
Divisional Canal Officer shall determ ine w hether and on 
w hat condition the  said supply shall be conveyed through 
such watercourse.

When such officer determ ines th a t a supply of canal w ater 
may be conveyed through any w atercourse as aforesaid, 
his decision shall w hen confirmed or modified by  the 
Superintending Canal Officer be binding on the  appli
cant and also on the persons responsible for the m ainte
nance of the said watercourse.

Such applicant shall not be en titled  to use such w atercouse 
un til he has paid the  expense of any alteration  of such 
w atercourse necessary in  order to  h is being supplied 
through i t , , and also such share of the first cost of such 
w atercourse as the  Divisional or Superintending Canal 
Officer may determine.

Such applicant shall also be liable for his share of the m ainte
nance of such watercouse so long as he uses it.

30-A (1). N otw ithstanding anything contained to the con- 
ta ry  in  this Act and subject to the  ru les prescribed by 
the S ta te  Governm ent in  this behalf, the Divisional 
Canal Officer may, on his own motion or on the  applica
tion of a shareholder, prepare a d raft scheme to provide 
for all or any of the m atters, naimely: —

(a) The construction, alteration, extension and alignm ent 
of watercourse or realignm ent of any existing w ater
course.
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(b) reallotm ent of areas served by one w atercourse to an
other;

(c) the  lining of any watercourse;

(cc) the occupation of land for the deposit of soil from 
w atercourse clearances;

(d) any other m atter which is necessary for the proper
m aintenance and distribution of supply of w ater 
from a watercourse.

(2) Every scheme prepared under sub-section (1) shall, 
amongst o ther m atters, se t out the estim ated cost thereof, 
the alignm ent of the proposed w atercouse or realignm ent 
of the existing watercourse, as the  case m ay be, the site 
of the outlet, the particulars of the shareholders to be 
benefited and other persons who m ay be affected there
by, and a sketch plan of the area proposed to be cover
ed by the scheme.

30-B. (1) Every scheme shall, as soon as may be after its
preparation, be published in such form, and m anner as 
may be prescribed by rules m ade in  this behalf for 
inviting objections and suggestions w ith  respect thereof 
w ithin tw enty-one days of the  publication.

(2) A fter considering such objections and suggestions, if 
any, the Divisional Canal Officer shall approve the 
scheme either as it  was originally prepared or in  such 
modified from  as he m ay consider fit.

(3) The Superintending Canal Officer m ay suo m otu  a t any 
tim e or an application by any person aggrieved by the 
approved scheme m ade w ith in  a period of th irty  days 
from  the  date of publication of the particu lars of the 
scheme under section 30-C, revise the scheme approved 
by the Divisional Canal Officer:

Provided tha t such revision shall not be m ade w ithout afford
ing to the person affected an opportunity  of being heard.” 
The term  “w atercourse” is defined under section 3 to mean 
“any channel which is supplied w ith w ater from  a canal, 
but which is not m aintained at the cost of the  S tate Gov
ernm ent, and all subsidiary works belonging to any such 
channel.”
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I t  is contended on behalf of the petitioner tha t section 20 con
tem plates an application from a person who has not h itherto  been 
receiving w ater from  a canal and does not apply to the case of a 
person who w ants” reallotmenx of areas served by one watercourse 
to ano ther” as provided in  section 30-A, section 20 requires th a t the 
applicant shall not be entitled to use the w atercourse u n til he had 
paid th e  expense of any alternation of any such w atercourse neces
sary in order to his being supplied w ater through it and also such 
share of the first cost of such watercourse. W hat is of significance is 
that the existing watercourse has already been m aintained at the 
expense of other right-holders and the new applicant under section 
20 has to  contribute to a share of the first cost. In  the case of righ t
holder m aking application under section 30-A, he has already made 
his contribution to one watercourse. I find th a t the petitioner’s con
tention has some force.

Rule 2 made under section 20 of the Act by I.B. Notification 
No. 3041-R-284/45, dated 18th January , 1946, provides th a t in  a case 
falling under section 20, the Divisional Canal Officer shall announce 
his decision to the parties interested, and w ith in  30 days from  the 
date of such announcem ent any person aggrieved by such decision 
m ay file an  objection thereto in w riting before the Superintending 
Canal Officer. Thus, a power is given to the Superintending Canal 
Officer to entertain  an objection and to confirm or modify the deci
sion of the Divisional Canal Officer. According to respondent No. 3, 
the impugned decision was made under this Rule. But if section */0 
is not applicable, then this Rule is of no avail.

On the other hand, section 30-A makes it clear tha t the Divi
sional Canal Officer may on his own m otion or on the application 
of a shareholder prepare a d raft scheme to provide for all or any 
of the five m atters specified therein. To my mind, th is is a case 
which comes under (b), reallotm ent of areas served by one w a te r
course to another. U nder section 30-B, sub-section (2), the  Divi
sional Canal Officer is required to approve the  scheme either as 
it originally was or in a modified form. This was done on 23rd of 
December, 1963. Under sub-section (3), the Superintending Canal 
Officer has the power w ithin a period of 30 days from  the date of 
publication of the particulars of the scheme to revise the scheme ap
proved by the Divisional Canal Officer. This was accordingly done 
on 31st of January , 1964, This fact is also adm itted in  para  5 of the 
w ritten  statem ent. This order of 31st of January , 1964, could not be
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subsequently reviewed as the Superintending Canal Officer has no 
such power of review. My attention has been draw n to a decision of 
Full Bench in Deep Chand and others v. Additional Director, Con
solidation of Holdings and another (1), th a t the  inherent powers 
reserved in section 151 of the Code of Civil Procedure cannot be 
resorted to for perm itting a judicial or quasi-judicial tribunal to 
vary or a lte r any order passed by it on the  ground that it was la te r f 
considered to be erroneous on the m erits. Moreover, the decision of 
the Superintending Canal Officer m ade more than  th ree years later 
on 18th M arch, 1987, though it had the effect of upsetting  his earlier 
decision of 31st of January , 1964, could not be deem ed to be in  the  
exercise of any power under the Act. His earlier decision of 31st 
of January , 1964, had become conclusive. Once the  decision m ads 
on the basis of sections 30-A and 30-B has been confirmed by the 
Superintending Canal Officer and the  scheme as approved by the 
Divisional Canal Officer has been accepted, it cannot subsequently 
be disturbed either by the Superintending Canal Officer him self or by 
any o ther authority. I t  is not necessary to refer to any other point 
sought to be m ade by  the  petitioner.

I find th a t to  the  facts of the case, the provisions of section 30-A 
(1) (b) are  a ttracted  and not of section 20. The impugned order 
(A nnexure A ), passed by  the Superintending Canal Officer on 18th 
March, 1967, was w ithout jurisdiction and void. The petition is, 
therefore, allowed. The petitioner is entitled, in the circumstances, to 
the issuance of w rit of certiorari quashing the  im pugned order.
I order accordingly. In the circumstances, I w ill leave the  parties to 
bear their own costs.

R.N.M....  : ...
APPELLATE CIVIL 

Before R. S. Sar\aria, J.
HIRA and other,—Appellants 

versus
BIR SINGH and others,—Respondents 

Regular Second Appeal No. 351 of 1963 
November 11, 1967.

Ponjab Pre-emption Act (I of 1913) as amended by Act (X  of 1960)—Ss. 13, 
15(1)(£) Secondly and 17—Rght of pre-emption under—Whether vests in the ^ 
specified relatives or in the whole line of heirs—Brother and brothers sons—» 
Whether have equal and independent right—"Or” in various clauses of S, 15— 
Construction of.

(1) I.L.R._(1964) 1 Ponj. S<»"(F-B.) =  1964' P .L .R ." lT iO ^ ~ lW n t  
L.J. 128.


